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END USER LICENSE AGREEMENT 

 
This End User License Agreement (“EULA”) is between Fastman Pty Ltd, 60 Toorak Rd, South Yarra, Victoria 3141, 
Australia ("Fastman") and you ("Licensee”").  Your use of the software constitutes your agreement with and acceptance 
of all of the terms and conditions contained in this EULA. If you do not agree with all of the terms and conditions in this 
EULA, you will not be authorised to use the software and must return all copies of the software to Fastman. 

The software is protected by Australian and international intellectual property laws. Unauthorised use of this software is 
strictly prohibited. 

 

Whereas, Fastman licenses software owned by Fastman and other software developers; 

And Whereas, software developed by Fastman and other developers is divided into three different software types: a) Server 
Application Software, b) Desktop Modules, c) System Administration Modules; 

And Whereas, each different software type identified above is licensed under a different license model, therefore a separate 
license grant provision is provided below for each type; 

Now Therefore, the Licensee desires to obtain from Fastman, and Fastman desires to grant to Licensee, certain non-
exclusive licenses to use the specific Fastman software, documentation, and other Fastman intellectual property described 
in this EULA. Accordingly, in consideration of the mutual promises contained herein and of other good and valuable 
consideration, Fastman and the Licensee agree as follows: 

1. Definitions 
“Affiliate(s)” shall mean any entity controlling, controlled by, or under common control with Licensee.  As used in this 
definition, “control” means owning at least 51% of the voting stock or a majority of the assets of the subject entity.  
Licensee shall ensure that its Affiliates comply with the terms and conditions of this EULA and will be liable for any 
breach by any Affiliate. 

“Applicable Taxes” shall have the meaning set out in Section 11 hereof. 

"Concurrent User(s)" means an individual employee of the Licensee which uses a unique login name/password 
combination assigned to such individual by the Licensee to access and/or use the Server Application Software in a 
manner that limits the number of such users having simultaneous access to the Server Application Software. 

“Concurrent User License” means a Fastman license purchased by Licensee hereunder authorizing one 
Concurrent User to access and/or use the Server Application Software. 

“CPU” means a single central processing unit of a single Server made up of a single microprocessor chip. 

“CPU License” means a Fastman license purchased by Licensee hereunder authorizing the Licensee to load and 
execute one copy of the Server Software on a single CPU. 

“Derivative Work" means: (a) any modification, change, translation, addition, enhancement, extension, upgrade, 
update or improvement of the Software, (b) any work resulting from the porting of the Software to a different operating 
environment or platform, (c) any new software program based on (i) the Software or any identifiable portion of the 
Software or (ii) the Software or any identifiable portion of the Software as combined with any other new or pre-existing 
works, and/or (d) any other work constituting a derivative of the Software under applicable  copyright laws.  

"Desktop(s)" means a standalone computer operated by Licensee. 

"Desktop Module(s)" means each individual Desktop-based (i.e. not Server-based) software module which is used 
in conjunction with Server Application Software to enhance or add functionality, and which is licensed by Fastman to 
Licensee hereunder, together with all Support Software related thereto licensed by Fastman to Licensee hereunder. 
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"Desktop Named User(s)" means an individual employee of the Licensee which: a) uses a unique login 
name/password combination assigned to such individual by the Licensee to access and/or use Desktop Module(s), 
and b) is authorised by a Desktop Named User License to access and/or use a Desktop Module. 

"Desktop Named User License" means a Fastman license purchased by Licensee hereunder authorizing: (a) 
Licensee to install a specific Desktop Module on one Desktop; and (b) one Desktop Named User to access and use 
all available functions within such Desktop Module on such Desktop. 

"Documentation" means user guides, operating manuals, and specifications  in effect as of the date of shipment, 
that are: (a) authorised by Fastman for general release to Fastman licensees of the Software; and/or (b) provided to 
Licensee under an Fastman maintenance and/or support program related to the Software; whether in printed, 
electronic, on-line, and/or other format. 

“Extension” means Software that is purchased by the Licensee under the terms of this EULA in conjunction with 
other Fastman Software and may only be deployed and utilised in conjunction with that Software regardless of 
whether it is functionally capable of doing so.  

“Enterprise License” means a Fastman License purchased by Licensee hereunder authorizing the Licensee to load 
and execute the Software on an agreed number of Instances. 

"Extranet" means a private external network operated by Licensee on a Server which is used to share information 
contained on Licensee's intranet with external third parties over the Internet. 

“Evaluation Agreement” means a separate agreement entered into solely for the purpose of evaluating Fastman 
Software by Licensee. 

“Instance License” means a Fastman License purchased by Licensee hereunder authorizing the Licensee to load 
and execute the Server Software on a single Instance. 

“Instance” means a single Software system which is based on a single database.   

“Licensee” means the entity purchasing the licenses for which this EULA applies, as named in the preceding 
Purchase Order or authorising document as per clause 9.1 of this EULA.  

"Named User(s)" means an individual employee of the Licensee which: a) uses a unique login name/password 
combination assigned to such individual by the Licensee to access and/or use the Server Application Software (as 
the case may be), and b) is authorised by a Named User License to access and/or use the Server Application 
Software (as the case may be). 

"Named User License" means a Fastman license purchased by Licensee hereunder authorizing one Named User 
to: access and/or use Server Application Software. 

“Offer” means a written and approved offer by Fastman to Licensee for the purchase of Fastman licenses for 
Software covered by this EULA.   

“Purchase Order” means the document or documents provided by Licensee to Fastman confirming acceptance of 
Fastman’s Offer to licence the Software to Licensee. 

"Server" means a single network server computer operated by Licensee.  If a Server is partitioned, each separate 
partitioned area is considered a single Server. 

“Server Application Software” means the branded Server-based application software which forms the base of the 
software system, and which is licensed by Fastman to Licensee hereunder, together with all Support Software related 
thereto licensed by Fastman to Licensee hereunder.  Specifically excluded from the definition of Server Application 
Software are any and all Desktop Module(s), and System Administration Modules(s). 

“Single Server License” means a Fastman license purchased by Licensee hereunder authorizing the Licensee to 
load and execute one copy of the Server Application Software on a single Server. 
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“Single CPU License” means a Fastman license purchased by Licensee hereunder authorizing the Licensee to load 
and execute one copy of the Server Application Software on a single CPU. 

“Single Instance License” means a Fastman license purchased by Licensee hereunder authorizing the Licensee 
to load and execute one copy of the Server Application Software on a single Instance. 

"Software" means any and all Server Application Software, Desktop Module(s), System Administration Modules, 
Documentation, Support Software, and other intellectual property licensed by Fastman to Licensee hereunder, 
including each update, upgrade, and/or new version of same licensed hereunder, all source code and object code 
licensed hereunder, and all copies thereof made by Licensee. 

“SELA” means Software Evaluation Licence Agreement. 

“Subscription License” means a Fastman License purchased by Licensee hereunder authorizing the Licensee to 
load and execute the Software for the agreed number of Named Users or Instances, and for the Term of this 
agreement as described in Section 16 hereof. 

“Subscription Software” means Software as documented in this EULA licensed by Licensee under a Subscription 
License. 

"Support Software" means all maintenance and/or support software related to the Software provided to Licensee 
pursuant to an Fastman maintenance and/or support program, together with all related Documentation provided to 
Licensee pursuant to such Fastman program. 

“System Administration Module” means Fastman’s Server-based software which is used in conjunction with the 
Server Application Software to offer functionality which relates to the administration of the Server-based system. 

“System Administration Module License” means a Fastman license purchased by Licensee hereunder authorizing 
Licensee to install the System Administration Module on one Server, CPU or Instance (as determined by Fastman). 

"Term" means the term of this EULA as described in Section 16 hereof.  

“Test and Development System” means any system used in the development or testing of Software prior to the 
deployment of such software to production use.  It does not include systems used for any production or operational 
purpose, or used for the testing of third party software or systems. 

“Use” means to install and execute the object code version of the specified Software. 

"Workflow" means using Software to attempt to automate a business process or processes 

2. Ownership of the Software 
2.1. Ownership.  The Software is protected by Australian and international copyright laws and treaties, as well as other 

laws and treaties.  The Software is a trade secret of Fastman.   None of the Software is being sold.  Except for those 
non-exclusive licenses granted by Fastman to Licensee in this EULA, all ownership, license, intellectual property, 
and other rights and interests in, and to, the Software shall remain solely with Fastman and/or Fastman's licensors.  

3. License Grant -- Server Application Software License 
3.1. Server Application Software.  If Server Application Software is licensed by Fastman to Licensee hereunder, 

Fastman grants to Licensee, subject to Licensee purchasing each License required under the provisions of this EULA, 
a non-exclusive, non-assignable, and non-transferable worldwide license during the Term to: (a) use and allow its 
Affiliates to use (for so long as they are Affiliates) as many copies of the object code version of Server Application 
Software on as many Server(s) as Licensee is entitled to; and (b) use related Documentation; for the sole purpose of 
Licensee conducting Licensee's internal business operations and not for any other purpose (including redistribution).  

3.2. Server/CPU/Instance License.  There are a number of types of Server Application Software for which the purchase 
of a separate license for each copy of the Server Application Software installed and executed on each Server, CPU 
or Instance is required. The Licensee shall purchase the appropriate number of Single Server Licenses, Single CPU 
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Licenses or Single Instance Licenses which coincide with the number of Servers, CPUs or Instances upon which 
such Server Application Software will be installed and executed on. 

3.3. User Restrictions.  Prior to any individual accessing and/or using Server Application Software and/or related 
Documentation licensed to Licensee under this EULA, Licensee shall first purchase the appropriate License. Only 
user(s) as permitted shall access and/or use Server Application Software and/or related Documentation licensed to 
Licensee hereunder, including, if Licensee so authorises, through an Extranet operated by, or for, Licensee. No other 
party or parties shall access and/or use the Server Application Software and/or related Documentation licensed 
hereunder. 

3.4. Limited Use Licenses.  Unless otherwise separately licensed, any components of Server Application Software 
included with Desktop Module(s), System Administration Modules, Documentation, or Support Software, are provided 
as a limited use license that restricts their use in conjunction with the interfaces provided via the licensed Software 
and may not be accessed directly without the use of Server Application Software, Desktop Module(s), System 
Administration Module(s), Documentation, or Support Software. 

3.5. Test and Development Licences.  Fastman grants Licensee the right to deploy Server Application Software to up 
to three (3) Test and Development Systems for each Server Application Software Licence purchased.  This right is 
limited to systems which are genuinely related to appropriately licenced Server/CPU/Instance licences properly 
purchased by Licensee and specifically excludes any systems which in any way are intended or are used for any 
operational, production, or similar purpose. 

4. License Grant -- Desktop Module License, System Administration Module License, 
4.1. Desktop Module(s).  For each Desktop Named User License purchased by Licensee hereunder, Fastman grants to 

Licensee a non-exclusive, non-assignable, and non-transferable worldwide license during the Term to: (a) Use and 
allow its Affiliates to Use (for so long as they are Affiliates)  the object code version of the Desktop Module licensed 
to Licensee hereunder on one Desktop; and (b) authorise one Desktop Named User to access and/or use the Desktop 
Module on such Desktop and use related Documentation; for the sole purpose of Licensee conducting Licensee's 
internal business operations and not for any other purpose (including redistribution).  

4.2. User Restrictions. Only Desktop Named User(s) shall access and/or use Desktop Module(s) and/or related 
Documentation licensed hereunder. No other party or parties shall access and/or use Desktop Module(s) and/or 
related Documentation licensed hereunder. 

4.3. Concurrent User License. In limited circumstances, Fastman may grant the Licensee the ability to purchase 
Concurrent User Licenses in relation to certain Server Application Software.  If a Concurrent User License is 
purchased by the Licensee hereunder, Fastman grants to Licensee a non-exclusive, non-assignable, and non-
transferable worldwide license during the Term to allow one Concurrent User to Use the Server Application Software 
and to use related Documentation at any specific point in time, for the sole purpose of Licensee conducting Licensee's 
internal business operations and not for any other purpose (including redistribution).  Prior to any individual accessing 
and/or using the Server Application Software and/or related Documentation licensed to Licensee under the terms of 
a Concurrent User License, Licensee shall ensure that the number of Concurrent Users accessing and/or using the 
Server Application Software at that specific point in time is not greater than the number of Concurrent User Licenses 
purchased by the Licensee hereunder. Only Concurrent User(s) shall access and/or use Server Software and/or 
related Documentation licensed to Licensee hereunder, including, if Licensee so authorises, through an Extranet 
operated by, or for, Licensee. No other party or parties shall access and/or use the Concurrent Software and/or 
related Documentation licensed hereunder 

4.4. Second User License.  Prior to: (a) each additional user login name/password combination being concurrently issued 
to a Named User; and/or (b) a Named User concurrently logging into a different Server Application Software login 
screen to access a database resident on a different Server Application Software installation; Licensee must purchase 
an additional Named User License for such Named User and allocate such additional Named User License to such 
Named User. 

4.5. System Administration Module(s).  If System Administration Module(s) are licensed by Fastman to Licensee 
hereunder, Fastman grants to Licensee, subject to Licensee purchasing each System Administration Module License 
required under the provisions of this EULA and the accompanying Documentation, a non-exclusive, non-assignable, 
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and non-transferable worldwide license during the Term to: (a) copy, install, and execute the limited number of copies 
of the object code version of the System Administration Module permitted by the purchased System Administration 
Module License on the limited number of CPUs, Servers, and/or Instances as permitted by the purchased System 
Administration Module License ; and (b) use related Documentation; for the sole purpose of Licensee conducting 
Licensee's internal business operations and not for any other purpose (including redistribution). 

5. User License Provisions 
5.1. User License Requirement.  Prior to any individual accessing and/or using any of the Server Application Software, 

or Desktop Modules licensed by Fastman hereunder, Licensee shall first purchase the appropriate Named User 
License, Desktop Named User License and/or Concurrent User License for such individual from Fastman and allocate 
such user license to such individual by means of a record system maintained by Licensee. Each Named User, 
Desktop Named User, and/or Concurrent User shall comply with all of the terms of the particular Fastman user license 
allocated to such party by Licensee pursuant to this EULA.  Inactive or disabled user licenses are deemed to be valid 
user licenses and shall be considered formally allocated until such time as such user licenses are reallocated pursuant 
to the provisions of section 5.2 below, or are terminated in accordance with the provisions of this EULA.  Such inactive 
or disabled user licenses shall be deemed to be equivalent to the Licensee’s other user licenses and shall be counted 
as such in any audit or accounting of the Licensee’s user licenses.  For greater certainty, the fact that the Licensee 
considers that a user license is inactive or disabled does not permit the Licensee to allow another individual to use 
the Software. 

5.2. Reallocation.  No individual user license purchased hereunder may be allocated, or shared, among more than one 
individual. If any Named User, Desktop Named User, and/or Concurrent User no longer require access to, nor any 
use of, the Software on a permanent basis, Licensee may reallocate such individual’s Fastman user license(s) to 
another individual by means of a record system maintained by Licensee.   Upon such reallocation, the Licensee must 
fully and permanently delete the user account associated with the original user.      

6. Automated Verification 
6.1. Automated Verification.  Licensee acknowledges that The Software may contain a software key to prevent 

unauthorised installation and may contain devices to monitor compliance with Licensee's user license obligations 
under this EULA 

7. Authorised Copies 
7.1. Documentation.  Licensee shall not modify the Documentation in any manner. Licensee may make copies of the 

Documentation provided: (a) the number of copies made does not exceed the number of individual user licenses 
purchased by Licensee hereunder; (b) each copy is only disclosed to, and used by a Named User, Desktop Named 
User, and/or Concurrent User for the purpose of using Software pursuant to this EULA (and not for redistribution); 
and (c) no such copy is distributed and/or used to conduct training for which Licensee, or any other party, receives a 
fee.  

7.2. Software.  Licensee may make one complete copy of the Software for backup purposes only. Subject to Section 3 
item 3.1 above, no other copies of the Software shall be made by or for Licensee. Licensee shall: (a) assign an 
identifier number to each copy of the Software made by Licensee; and (b) maintain a system sufficient to track the: 
(i) Server; (ii) Desktop; and/or (iii) location; of each such copy. Each copy of the Software (and/or Documentation) 
made by Licensee hereunder must contain the same copyright and other proprietary notices that appear on the 
original copy of same provided to Licensee hereunder. 

8. Restrictions 
8.1. General Restrictions.  Licensee shall not: (a) assign, transfer, and/or redistribute the Software to any party in whole 

or in part; (b) rent, time share, or operate a service bureau with respect to the Software; (c) charge a fee to any party 
for access to and/or use of the Software; and/or (d) install, use, and/or make available the Software for any online 
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application service provider business, internet service provider business, or other online software rental business. 
Licensee shall not publish or disclose results of any benchmark or other test run on the Software without Fastman’s 
prior written consent. Except as authorised herein, Licensee shall not grant any sublicense to any party or parties to 
access and/or use the Software.  Licensee shall not use the Software for the on-line control of aircraft, air traffic, 
aircraft navigation, or aircraft communications, or in the design, construction, operation or maintenance of any nuclear 
facility, or for medical or surgical applications, or any other application in which failure could create a situation where 
personal injury or death could occur.  Licensee shall not modify any of the Software except as authorised herein, nor 
adapt, translate, reverse engineer, decompile, disassemble, and/or otherwise attempt to discover the source code of 
the Software, nor take any other steps to discover the confidential information and/or trade secrets contained in the 
Software. 

8.2. Derivative Works.  Licensee is prohibited from creating any Derivative Works. 
8.3. Interfacing and Interactive Software.  The Licensee is prohibited from creating any software products that interface 

with, or are interactive with, the Software. 

9. Ordering Software and User Licenses from Fastman 
9.1. Orders.  The Software to be licensed under this EULA shall be identified in purchase orders or other approved 

authorisation provided by Licensee and accepted by Fastman by way of invoice submitted to Licensee based on the 
aforementioned Purchase Order or other approved mechanism.  Such purchase orders or other approved 
authorisation shall clearly indicate the type of licence being purchased (Server/Instance, Server/CPU, 
Desktop/Named, Desktop/Concurrent, Subscription etc.), the number being purchased, the agreed price per licence 
and in total, the purchasing entity, the period of usage (if applicable) and the primary contact person or persons 
representing the purchasing entity. 

9.2. Fastman Pricing.  Fastman reserves the right to change its license and/or other fees at any time or times. No such 
change shall apply to any license purchased by Licensee prior to change.  

9.3. Risk of Loss.  Title to any physical media containing the Software and all risk of loss for such media and Software 
shall pass to Licensee upon delivery by Fastman of same to the shipping dock of the Fastman facility shipping same 
("Delivery Point"), at which Delivery Point the Software shall be deemed to have been delivered to the Licensee and 
Licensee shall be deemed to have accepted same. In the event that any such physical media is lost or damaged prior 
to the Licensee obtaining actual physical possession of same, Fastman shall immediately provide a replacement 
copy of said physical media free of charge.  None of the Software is being sold by Fastman, either in whole or in part. 

10. Fastman Support and Maintenance Service 
10.1. Fastman Support and Maintenance Service.  Licensee may purchase such standard maintenance and/or support 

program(s) related to the Software as Fastman generally makes available.  Unless otherwise specified by Fastman 
in writing, all Support Software and related Documentation provided to Licensee pursuant to Fastman maintenance 
and/or support service shall be licensed to Licensee under this EULA. If Licensee fails to pay any fees to Fastman 
when due, Fastman may suspend all maintenance and support.  The provision of support and maintenance services 
by Fastman to the Licensee shall be independently and separately governed by the terms of the then-current version 
of the Fastman Software Support and Maintenance Manual. 

10.2. First Year Support and Maintenance.  Licensee agrees to purchase one (1) years maintenance and support for all 
software licences purchased under this EULA at the time of purchasing such licences.  Such support and 
maintenance will be charged at the then applicable rate or if no rate is specified at 20% of the total software licence 
fee invoiced by Fastman.   

11. Licensee Fees and Payment to Fastman 
11.1. Timely Payment to Fastman.  The licenses granted in this EULA are conditional upon Licensee making complete 

payment to Fastman of all license fees and other amounts due to Fastman hereunder, including payment of all 
Applicable Taxes, prior to the Software being shipped to Licensee. Licensee shall make complete payment to: (a) 
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Fastman of all license fees and other amounts due to Fastman hereunder; and (b) the appropriate government 
authority of all country, federal, provincial, state, municipal, and other government excise, import, customs, sales, 
use, consumption, goods and services, property, value-added, internet, online, e-commerce, and other duties, levies 
and taxes of every kind arising out of this EULA, whether imposed on the Software or otherwise and regardless of 
whether any or all of same exist as at the  date of execution of this EULA by Fastman and Licensee (“Effective Date”) 
or are imposed thereafter, except such taxes as may be imposed on Fastman's income (“Applicable Taxes”). If 
Fastman is obligated to pay any Applicable Taxes on behalf of Licensee, Licensee shall reimburse Fastman in full for 
same promptly following receipt of Fastman’s invoice for same.  

11.2. Over Usage.  Fastman may, at any time or times, estimate and invoice Licensee for any and all license fees and 
other amounts payable by Licensee to Fastman as a result of any access and/or use of the Software by, or through, 
Licensee in excess of the number and/or type of Fastman individual user and/or other licenses purchased by Licensee 
from Fastman under this EULA. Licensee shall make immediate and complete payment to Fastman of all such license 
fees and other amounts invoiced by Fastman.  Each invoicing and/or receipt by Fastman of such license fees and/or 
other amounts shall be without prejudice to any rights and/or remedies which Fastman may possess under this EULA, 
at law, in equity, and/or otherwise. 

11.3. Amounts Not Included.  All Applicable Taxes, freight, insurance, and brokerage fees pertaining to Software licensed 
hereunder shall be in addition to each of the license fees and other amounts due to Fastman under this EULA and 
shall be paid by Licensee to Fastman in full. 

11.4. Invoicing and Payment.  Fastman will invoice Licensee: (a) for Software licensed under this EULA prior to shipment 
of same to the Delivery Point; and (b) from time for time for all license fees and other amounts due to Fastman under 
this EULA. All license fees and other amounts due to Fastman hereunder shall become payable by Licensee to 
Fastman upon Licensee’s receipt of Fastman’s invoice for same. Each license fee and/or other amount  due to 
Fastman under this EULA which is not paid in full to Fastman within 30 days following its due date shall bear interest 
at a rate of 1.5% per month (18% per annum) or the maximum amount allowed by law, if less, on such unpaid portion 
until fully paid.  

12. Books, Records and Audits 
12.1. Audit.  Throughout the Term and for 12 months thereafter: (a) Licensee shall maintain electronic records sufficient 

for Fastman to confirm that Licensee has complied with its user license obligations under Section 3 through Section 
8 inclusive of this EULA; (b) Licensee shall make available to Fastman from time to time, upon Fastman’s request, 
copies of Licensee’s Server Application Software, Desktop Module, and System Administration Module login 
accounts; (c) Fastman may, from time to time, audit Licensee’s records and computer systems to ensure Licensee 
has complied with its obligations to Fastman hereunder, and (d) Licensee shall promptly and accurately complete 
and return any self-audit questionnaire supplied by either Fastman along with a certification by an officer of Licensee 
confirming that Licensee's responses to the questionnaire accurately and fully reflect Licensee's usage of the 
Software. Licensee will promptly reply to audit confirmation requests from Fastman’s external auditors, as part of 
Fastman’s routine quarterly and annual audit reviews.  If necessary to comply with applicable privacy legislation, 
Licensee shall obtain written consent from each Named User, Desktop Named User, and Concurrent Named User 
authorizing release to Fastman of all such information for the purposes stated above.  

12.2. Conduct.  Each audit shall be conducted during regular business hours at Licensee’s facilities and shall not interfere 
unreasonably with Licensee’s business. Fastman shall provide Licensee with prior notice of each audit.  Licensee 
shall co-operate with Fastman's audit team, provide access to Licensee records, and allow Fastman to make and 
remove copies of Licensee records for the above purposes.  

12.3. Noncompliance.  If any audit reveals that Licensee has failed to comply with any provision in this EULA, Licensee 
shall promptly: (a) remedy such noncompliance; and (b) make payment to Fastman of all audit and other costs 
incurred by Fastman in performing such audit.  
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13. Limited Warranties 
13.1. Limited Media Warranty.  Fastman warrants to Licensee that, where provided, the media on which the Software is 

delivered to Licensee will be free from defects in materials and workmanship under normal use for sixty (60) days 
from the date of first delivery of same to Licensee under this EULA. Fastman’s entire liability to Licensee and 
Licensee's sole remedy against Fastman, for each breach of the warranty contained in this Section 13 item 13.1 is 
limited to requiring Fastman to replace the defective media without charge.  

13.2. Limited Software Warranty.  Fastman warrants to Licensee that the Software delivered to Licensee under this 
EULA: (a) will be free of all known viruses at the time of first delivery of same to Licensee under this EULA; and (b) 
will perform substantially in accordance with its accompanying user Documentation for sixty (60) days from the date 
of first delivery of the Software to Licensee under this EULA. Fastman’s entire liability, and Licensee's sole remedy 
against Fastman, for each breach by Fastman of the warranty contained in: (i) Section 13.2 (a) above shall be limited 
to requiring Fastman to deliver a replacement copy of the relevant Software to Licensee free of viruses; and/or (ii) 
Section 13.2 (b) above shall be limited to requiring Fastman, at Fastman's option, to either: (1) correct the error giving 
rise to such breach ("Error"); or (2) help the Licensee work around the Error, the type and extent of such help to be 
in Fastman’s sole discretion; or (3) subject to Section 15 hereof, refund all license fees paid to Fastman by Licensee 
hereunder for the defective portion of the Software. 

13.3. Warranty Exclusions.  The Fastman warranty in Section 13 item 13.2 shall not apply to any breach and/or Error 
caused by: (a) any change to the Software made by any party other than Fastman; (b) accident,  neglect, or misuse 
by any party other than Fastman; (c) Licensee's failure to provide a suitable installation and/or operating environment 
for the Software; (d) use of the Software on a software and/or hardware platform not approved by Fastman in writing; 
(e) software, hardware, firmware, data, and/or technology not licensed or approved by Fastman in writing; (f) any 
telecommunications medium used by Licensee; (g) Licensee's own computer system; and/or (h) failure of Licensee 
and/or user  to comply with the Documentation. 

13.4. Fastman does not warrant that the media and/or software licensed under this EULA will be error free, that each error 
in same will be corrected by Fastman and/or Fastman's licensors, that the software will operate on any and all 
hardware and/or software platforms, or that the software will identify all known viruses.   

13.5. Except for the express limited warranties provided by Fastman in sections Section 13 item 13.1 and 13.2 above, all 
media and software provided  to licensee under this EULA shall be provided by Fastman on an "as is basis".  

13.6. Except for the express limited warranties provided by Fastman in section 13 item 13.1 and 13.2 above, Fastman and 
Fastman's licensors  disclaim any and all express and/or implied warranties and conditions of every kind pertaining  
in any way to the media and/or software licensed by Fastman under this EULA, including without limitation, each 
warranty and/or condition of quality, merchantability, description, operation, adequacy, suitability, fitness for particular 
purpose, title, interference with use or enjoyment, and/or non-infringement, whether express or implied by statute, 
common law, usage of trade, course of dealing, custom, or otherwise. Neither Fastman, nor Fastman's licensors, 
make any representation, nor provide any warranty and/or condition, regarding the adequacy of the media and/or 
software for any particular purpose, or the adequacy of the media and/or software to produce any particular result. 

13.7. Some jurisdictions do not allow the exclusion of certain implied warranties, limitations on how long an implied warranty 
may last, or the exclusion or limitation of incidental, consequential, or special damages. if any jurisdiction having 
applicability to this EULA does not permit any such exclusion and/or limitation: (a) each warranty which cannot be 
excluded shall be limited in time to the sixty (60) day period set out in section 13.2 above; and (b) Fastman's total 
liability to licensee for breach of any and/or all such warranties shall be limited to the amount stated in section 14 item 
14.3 of this EULA.   

14. Fastman Infringement Indemnity 
14.1. Indemnity against Claims.  Subject to the terms of this Section 14, Fastman shall defend and indemnify Licensee 

from  any claims, suits, actions or proceedings brought against Licensee in a court of competent jurisdiction which 
allege that an infringement of any third party patent, copyright, and/or trade secret rights existing under the laws of 
Australia, individually and collectively referred to as  a “Claim”) and any judgment finally awarded in respect of such 
Claim, for which all avenues of appeal have been exhausted, or any final settlement of such Claim, to the extent that 
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such Claim arises solely as a result of Licensee's use of the Software within the specified territory in accordance with 
the provisions of this EULA and applicable Documentation and provided: (a) the alleged and/or actual infringement 
has not been caused by the use of a superseded version of the Software if the infringement would have been avoided 
by the use of a then current unaltered release of the Software, or by the modification of the Software by any party 
other than Fastman, or by the combination and/or use of the Software with software, hardware, firmware, data, and/or 
technology not licensed to Licensee by Fastman or approved by Fastman in writing; and (b) Licensee promptly notifies 
Fastman in writing within ten (10) days of Licensee first becoming aware of each such Claim; and (c) Licensee does 
not make any admission against Fastman’s interests and Licensee does not agree to any settlement of any such 
Claim without the prior written consent of Fastman; and (d) Licensee, at the request of Fastman, provides all 
reasonable assistance to Fastman in connection with the defence, litigation, and/or settlement by Fastman of each 
such Claim; and (e) Fastman has sole control over the selection and retainer of legal counsel, as well as over the 
litigation and/or the settlement of each Claim.   

14.2. Licensee's Continued Use.  If the Software or its intended use become, or in Fastman's opinion be likely to become, 
the subject of a Claim covered by the indemnity in Section 14.item 14.1 above, Fastman shall obtain for Licensee a 
nonexclusive license to continue using the infringing portion of the Software pursuant hereto or shall replace or modify 
the infringing portion of the Software without reasonable degradation in functionality in order to make it non-infringing. 
If neither of these solutions is reasonably available as determined by Fastman in Fastman's absolute discretion, 
Fastman shall refund the unamortized portion of the license fees received by Fastman from Licensee under this EULA 
for the infringing portion of the Software, based on a three (3) year straight line amortization commencing on the date 
of first delivery of the Software to the Licensee under this EULA. 

14.3. Fastman Liability.  Fastman's total liability to Licensee for any and all infringement claims related to the Software 
shall be strictly limited to the obligations set out in this Section 14 and shall be subject to all of the limitation of liability 
provisions set out in Section 15 of this EULA. 

15. Limitation of overall Fastman liability  
15.1. Notwithstanding any provision in this EULA, any and all breaches by Fastman of this EULA (including fundamental 

breach), the termination by Fastman of this EULA, and/or any obligation that Fastman may have in contract, tort, 
equity, at law, and/or otherwise, in  no event shall Fastman be liable or obligated  to licensee, to any user of the 
software, and/or to any other party or parties for: (a) any indirect, incidental, special, consequential, aggravated, 
exemplary, and/or punitive damages; nor (b) any lost sales, lost revenue, lost profits, lost  data, or re-procurement 
amount; howsoever arising, even if Fastman has been advised of the possibility of such damages and/or losses 
arising and notwithstanding the failure of essential purpose of any remedy contained herein. 

15.2. Except for direct damage claims asserted by licensee against Fastman for breach of any of Fastman’s obligations 
under  section 13 and/or 14 above, Fastman shall not be liable to licensee, to any user of the software, and/or to any 
other party or parties, for any direct damages, compensatory damages, and/or other damages of any kind, nor for 
any losses, expenses, liabilities, and/or other amounts, arising out of and/or related in any way to this EULA, including 
without limitation, those arising out of: (a) the delivery, installation, use, and/or performance of the media and/or 
software; and/or (b) any error, defect, inadequacy, omission, non-performance, and/or malfunction in any and/or all 
of the media and/or software; and/or (c) any and all breaches by Fastman (including fundamental breach) of this 
EULA, whether such liability is based in contract, tort, equity, at law, and/or  on any other theory of liability, howsoever 
arising, and notwithstanding the failure of essential purpose of any remedy contained herein. 

15.3. Notwithstanding section 15 item 15.2 above and/or any other provision of this EULA, Fastman's total, cumulative, 
and aggregate liability to licensee: (a) arising under the provisions of this EULA; (b) for any and all breaches by 
Fastman of this EULA (including fundamental breach) and/or the failure of essential purpose of any remedy contained 
herein; (c) for any termination by Fastman of this EULA; and/or (d) for any other act, omission, or event related in any 
way to this EULA; shall not exceed the total amount of license fees received by Fastman from licensee under this 
EULA, whether Fastman's liability is based in contract, tort, equity, at law, and/or upon any other theory of liability, 
howsoever arising. Licensee agrees that Fastman would not have entered into this EULA without this section 15 
being included herein. 



COMMERCIAL IN CONFIDENCE 
Page 10 of 12 

16. Term and Termination 
16.1. Term.  The term of this EULA ("Term") shall begin on the Effective Date and shall continue in full force until terminated 

pursuant to this Section 16. 
16.2. Termination for Default.  Fastman may terminate this EULA  for default if Licensee: (a) becomes insolvent; (b) files 

any proceeding in bankruptcy or acquires the status of a bankrupt; (c) has a receiver or receiver manager appointed 
with respect to it or any of its assets; (d) seeks the benefit of any statute providing protection from creditors. Fastman 
may also terminate this EULA for default if Licensee breaches any provision of this EULA provided: (i) Fastman 
provides Licensee with written notice of breach and a ten (10) day period within which to cure such breach ("Cure 
Period"); and (ii) Licensee fails to cure each such breach by the expiry of the Cure Period. Any termination of this 
EULA shall be without prejudice to each right and/or remedy which Fastman may possess against Licensee under 
this EULA, at law, in equity, and/or otherwise.   

16.3. Effect of Termination.  Upon any termination of this EULA: (a) all licenses granted by Fastman herein shall 
immediately terminate; and (b) Licensee shall immediately cease all use of the Software and return all of the Software 
(including all copies thereof made by, or for, Licensee) to Fastman. Sections 1, 2 item 2.1, 9 and 10, together with 
Sections 12 through 18 inclusive, of this EULA shall survive any expiry or termination of this EULA and shall continue 
in full force. 

16.4. Subscription License.  This EULA will automatically terminate for Software licensed as Subscription Software on 
the end date documented in Fastman’s Offer and Licensees related Purchase Order.  For clarity, no use of the 
Software is permitted after the termination of this EULA under a Subscription License. 

17. Miscellaneous Provisions 
17.1. Confidentiality.  Licensee shall: (a) receive and maintain the Software in confidence; (b) use the same degree of 

care with respect to the Software as Licensee employs to protect Licensee's own confidential and/or trade secret 
information from unauthorised use, duplication and/or disclosure, being, in any event, a high degree of care; and (c) 
use, duplicate, and disclose the Software solely in accordance with the provisions of this EULA.  In addition, in the 
event that Fastman discloses technical specifications which relate to the Software (including but not limited to Schema 
Documentation or other documents that detail the structure and design of the Software) (“Technical Specs”), Licensee 
shall: (a) receive and maintain the Technical Specs in confidence; (b) use the same degree of care with respect to 
the Technical Specs as Licensee employs to protect Licensee's own confidential and/or trade secret information from 
unauthorised use, duplication and/or disclosure, being, in any event, a high degree of care; and (c) use the Technical 
Specs solely for the purpose of assist Licensee shall: (a) receive and maintain the Software in confidence; (b) use 
the same degree of care with respect to the Software as Licensee employs to protect Licensee's own confidential 
and/or trade secret information from unauthorised use, duplication and/or disclosure, being, in any event, a high 
degree of care; and (c) use, duplicate, and disclose the Software solely for the purpose of assisting the Licensee in 
its understanding and use of the Software as permitted under this EULA.  The Licensee shall not duplicate the 
Technical Specs and shall not disclose them to any third party without the express written consent of Fastman.   

17.2. Independent Contractors.  Fastman and Licensee shall remain independent contractors at all times. Neither 
Fastman, nor Licensee, shall have any authority to bind the other in any manner.  

17.3. Waiver, Amendment, Assignment.  No waiver of any provision herein shall be binding upon Fastman or Licensee 
unless set out in a written waiver signed by both parties. This EULA shall only be amended by a written document 
signed by Fastman and Licensee stating such document is an amendment or an addendum hereto. This EULA shall 
not be assigned by Licensee, in whole or in part, without Fastman's prior written consent.  Each reference herein to 
"days" means calendar days. 

17.4. Licensee Terms.  All pre-printed terms contained in any document used by Licensee to order software and/or user 
licenses from Fastman are hereby fully rejected by Fastman and shall have no legal effect.  

17.5. New EULA.  This EULA shall apply to all Software accompanying this EULA or authorised by Fastman in writing for 
use by Licensee pursuant hereto. Fastman reserves the right to require Licensee to enter into a new license 
agreement and/or a substantially amended version of this EULA if Licensee wishes to license any further or other 
software and/or documentation from Fastman at any time or times.  
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17.6. Evaluation License.  Fastman may separately licence Fastman Software to the Licensee, via a Fastman Software 
Evaluation Licence (SELA), in order for Licensee to evaluate the Software within Licensee’s environment.   Such an 
agreement does not supersede or replace the provisions of this EULA. 

17.7. Vienna Convention.  All provisions of the United Nations Convention on Contracts for the International Sale of Goods 
are hereby rejected by the parties and excluded from this EULA in their entirety.  

17.8. Governing Law.  This EULA shall be governed by the laws of Victoria Australia excluding its conflicts and/or choice 
of law rules.  Except for injunctive relief required by Fastman to protect its intellectual property, all litigation related 
hereto shall occur in the courts located in such jurisdiction. If Licensee or Fastman commence any litigation and/or 
proceeding against the other related to this EULA, the prevailing party shall be entitled to an award of its reasonable 
attorney’s fees and court costs from the other party. 

17.9. Force Majeure.  Except for payment obligations pursuant to this EULA (including license fees, professional services 
fees, maintenance and support fees, and applicable taxes) or any obligations relating to the protection of or 
restrictions applicable to the other party's confidential information or intellectual property, neither party shall be liable 
to the other or in breach of this EULA by reason of any failure or delay in performance of its obligations to the extent 
such failure or delay arises (and only for the duration that the affected party is precluded from performing) as a result 
of acts of God, fire, disaster, explosion, vandalism, storm, adverse weather conditions, strikes, labour disputes or 
disruptions, epidemics, wars, national emergencies, riots, civil disturbances, shortages of materials, actions or 
inactions of government authorities, terrorist acts, lockout, work stoppages or other labour difficulties, border delays, 
failures or interruptions of utilities or telecommunications equipment or services, system failures or any other cause 
or event that is beyond the reasonable control of that party. 

17.10. Severability.  Should any provision of this EULA be deemed contrary to applicable law and/or unenforceable by any 
court of competent jurisdiction, such provision shall be considered severed from this EULA, but all remaining 
provisions shall continue in full force. 

17.11. Third Party Software.  The Software includes software and/or documentation licensed by Fastman from third parties. 
All trademarks relating to the Software shall remain the property of Fastman, Fastman's licensors, and/or their 
respective owners. If any such third party software is to be licensed by Fastman to Licensee pursuant to this EULA 
on license terms different than that contained in this EULA, Licensee and Fastman shall enter into a written 
amendment to this EULA setting forth such different license terms.  Licensee acknowledges that each breach by 
Licensee of any provision of this EULA may result in any and/or all of Fastman’s licensors suffering loss or damage. 

17.12. Press Release.  Licensee agrees Fastman may use and disclose Licensee’s name and the nature of this EULA in a 
Fastman public press release.  

17.13. No Enterprise License.  Unless explicitly stated this EULA is not an Enterprise License agreement. The Software 
shall not be installed, stored or executed on any server, desktop, or other computer operated by any of Licensee’s 
parent, subsidiary, and/or affiliated companies or by any other party except as explicitly provided for in this agreement. 

17.14. Attribution Notices.  Within the object code, source code, and the graphical user interfaces of the Software, Fastman 
and Fastman's licensors have inserted various ownership, attribution and/or branding notices including, but not limited 
to: a) notices attributing copyright and trademark ownership to Fastman, and b) instances of branding which 
reference other trademarks (all such notices and instances collectively referred to as "Notices").  Without prior written 
consent of Fastman, the Licensee shall not: a) remove, modify, obscure, re-size or re-locate Notices, or b) cause 
any Notices to become not visible to any users of the Software. 

17.15. Schedules.  Any agreed variations to this EULA will be documented in schedule(s) to the EULA.  Each schedule 
shall name the clauses being varied, the variations as agreed, the specific software licences to which the variations 
apply, and agreed date, the duration of the variation.  Such schedule(s) shall be agreed and signed by Fastman and 
Licensee and have effect from the agreed date and for the duration as documented. 

17.16. Purchase Order Conditions. Any pre-printed terms and conditions on the front or back of any purchase order in 
conflict with the terms of this EULA shall be rejected automatically without written notice.   

18. Entire EULA 
18.1. Entire License Agreement.  This EULA, together with any agreed schedule, written amendment, and/or written 

addendum to this EULA signed by Fastman and Licensee, sets forth the entire agreement between Fastman and 
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Licensee with respect to the subject matter hereof, and supersedes all prior oral and written agreements and 
understandings between the parties relating thereto.  Neither party shall be bound by or be liable for any alleged 
representation, promise, or inducement not expressly stated herein. 
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